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ONTARIO 

SUPERIOR COURT OF JUSTICE 

COMMERCIAL LIST 

Court File No. CV-18-00611219-00CL 

B E T W E E N: 

FTI CONSULTING CANADA INC.,  

in its capacity as Court-appointed monitor in proceedings  

pursuant to the Companies' Creditors Arrangement Act, RSC 1985, c. c-36 

Plaintiff 

and 

ESL INVESTMENTS INC., ESL PARTNERS, LP, SPE I PARTNERS, LP, SPE MASTER I, LP, 

ESL INSTITUTIONAL PARTNERS, LP, EDWARD S. LAMPERT, WILLIAM R. HARKER 

 and WILLIAM C. CROWLEY 

Defendants 

Court File No. CV-18-00611214-00CL 

B E T W E E N: 

SEARS CANADA INC., by its Court-appointed Litigation Trustee, 

J. DOUGLAS CUNNINGHAM, Q.C. 

Plaintiff 

and 

ESL INVESTMENTS INC., ESL PARTNERS, LP, SPE I PARTNERS, LP, 

SPE MASTER I, LP, ESL INSTITUTIONAL PARTNERS, LP, 

 EDWARD S. LAMPERT, EPHRAIM J. BIRD, DOUGLAS CAMPBELL, 

WILLIAM CROWLEY, WILLIAM HARKER, R. RAJA KHANNA, JAMES 

MCBURNEY, DEBORAH ROSATI and DONALD ROSS 

Defendants 

NOTICE OF MOTION 

(MOTION FOR PRE-PLEADING PRODUCTION) 

The defendants, ESL Investments Inc., ESL Partners LP, SPE I Partners, LP, SPE Master I, LP, 

ESL Institutional Partners, LP, and Edward S. Lampert (the “ESL Parties”), will make a motion 

to a Judge presiding over the Commercial List on Wednesday, March 20, 2018 at 10:00 a.m., or as 

1



-2- 

 

soon after that time as the Motion can be heard at the court house, 330 University Avenue, 7th 

Floor, Toronto, Ontario, M5G 1R7. 

PROPOSED METHOD OF HEARING: The Motion is to be heard orally. 

THE MOTION IS FOR  

(a) An order requiring the Monitor, the Litigation Trustee, and/or the Litigation Investigator to 

produce to the defendants the documents received by the Litigation Investigator; 

(b) The costs of this motion; and 

(c) Such further and other relief as to this Honourable Court may seem just. 

THE GROUNDS FOR THE MOTION ARE  

(d) Although defendants are generally entitled to production only after pleadings close, in 

some cases fairness may warrant production at the outset of the proceedings. This is such a case.   

(e) The ESL Parties bring this motion as a continuation of their objection in the CCAA 

proceeding to the Litigation Investigator’s motion to appoint the Litigation Trustee. The ESL 

Parties sought as a condition of the Litigation Trustee’s appointment the immediate disclosure of 

all relevant Sears Canada documents obtained by the Litigation Investigator as a result of its 

mandate (the “Documents”). The ESL Parties agreed to defer this objection to the present 

proceedings.  

(f) The Litigation Trustee has relied on the Documents, which he received from his counsel, to 

plead a case that relies largely on internal documents that detail the Sears Canada board of 

directors’ issuance of the 2013 dividend. His counsel, Lax O’Sullivan Lisus Gottlieb LLP, 

2
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obtained the documents by virtue of its previous role in the CCAA proceeding as the Litigation 

Investigator.  

(g) Unlike in a typical proceeding, the creditors and other “stakeholders”, on whose behalf the 

Litigation Trustee seeks relief, did not possess the Documents at the time of the events in issue. 

Instead, the Documents are those of a third-party that the creditors’ representative obtained 

through the CCAA process.  

(h) As minority shareholders, the ESL Parties, like the creditors, had no access to Sears 

Canada’s internal documents during the events in issue. Just as the Documents were required to 

plead the creditors’ allegations regarding the directors’ conduct, so too are they required for the 

ESL Parties’ defence of that conduct.  

(i) By denying immediate disclosure of the Documents, the Monitor and Litigation Trustee 

gain an unfair advantage in having the ESL Parties commit blindly to a defence of the directors’ 

conduct before the details of that conduct are disclosed—and therefore before the ESL Parties can 

have any reasonable grasp of the directors’ conduct. On the other hand, there is no unfairness or 

disadvantage to the plaintiffs in disclosing the Documents now.  

(j) Further, immediate production of the Documents will advance the proceedings far more 

quickly than post-pleading production. Pre-pleading production will allow the ESL Parties to file 

substantive defences, reducing the need for an amendment. It will also allow them to commence 

the document review process in parallel with the preliminary motions.    

Other Grounds 

(k) Rules 1.04(1), 1.04(1.1), 1.04(2), 30.04(5) and 57.03 of the Rules of Civil Procedure; 

3
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(l) Section 11 of the Companies' Creditors Arrangement Act, R.S.C., 1985, c. C-36; and  

(m) Such further and other grounds as the lawyers may advise. 

THE FOLLOWING DOCUMENTARY EVIDENCE will be used at the hearing of the Motion:  

(n) The statements of claim issued in the following Court File Nos:  

(i) CV-18-00611214-00CL;  

(ii) CV-18-00611217-00CL; 

(iii) CV-18-00611219-00CL; and  

(iv) 4114/15 (Milton Registry); 

(o) The following orders issued by this Court: 

(i) Amended order of Hainey J re Litigation Investigator, pronounced April 26, 2018, 

Court File No: CV-17-11846-00CL; 

(ii) Order of Hainey J re Appointment of Litigation Trustee, Lifting of Stay, and Other 

Relief , pronounced December 3, 2018, Court File No: CV-17-11846-00CL; and 

(iii) Order of Hainey J re Transfer at Undervalue Proceeding Approval, pronounced 

December 3, 2018, Court File No: CV-17-11846-00CL; and 

(p) Such further and other evidence as the lawyers may advise and this Honourable Court may 

permit. 

4
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·BETWEEN: 

Court File No. LfJ / '-( / 1 ') 

ONTARIO 
SUPERIOH COl'RT OF .JUSTICE 

1291079 ONTARIO LIMITED 

- and -

Plaintiff 

SEARS CANADA INC., SEARS l!OLDlNG CORPORATION, ESL 
'STMENTS INC., WILLIAM C. CROWLEY, WILUAM R HARKER, 

CAMPBELL ROSS, EPllRA!!Vl ,L BIRD, DEBORAH K ROSATl, R 
KHANNA, .JAMES MCBlm~;1.;y and DOUGLAS CAMPBF:LL 

Dclcnclnnts 

Proceeding under the C'/us.'; !)rocee(/in,v,s /[Cf, I Y92 

STA Tlci\l ENT OF CLAIM 

TO THE DEFFNDANTS: 

1\ LEG;\L PROCEEDING HAS BEEN COMMENCED AGAINST YOL; by the 
Plainlif[ The clain1 n1adc against yon is set ouL in the follovving pages. 

IF YOU WISH TO DEFEND TlllS PROCH:D!NG, ynu or an Ontario lawyer 
acting for you must prepare a Statement or Dclcncc in Form 1 SA prescribed by the Rules 
,,c Civil Procedure, serve it on the Plaintiffs lawyer or. where the Plaintiff docs not have 
a lawyer, serve it on the Plaintifl; and file iL with proof of service in this court office, 
WIT] lice TWJ.:0'.TY DAYS alkr tl1is Statement or Claim is served on you, iC you me 
:·;crvcd in C)ntario. 

JI' you arc served in another province or territory of Canada or in the United Stales 
,;/' J\1r1l~rica. the period fOr serving and riling your Statc111cnt of /)cfcncc is !Orty days. rr 
you an: scnicd outside Canada and the L'nitec! States or America. the period is sixty days. 

Instead of serving and filing a Statement of Defence, you may serve and file a 
i\citicc of Intent to Dc:fond in Form J.8B prescribed by the Rules of Civil Procedure. This 

Soars !-1,o!dings Corp. 
i ,~," ,, - .)-~ 1n•"l":;:, 1,,...r:il/IJ t..J'e1 :.. i to.r\-..;; 

NOV 06 ZU15 
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will entitle you 10 ten more days within which to serve and file your Statement of 

Defence. 

1F YOU FAIL TO DJ-TEND T!IIS PROCEEDING. JUDGMEKf :Vl/\ Y HE 
CJ!VEN /\GAl'-JST YOU IN YOUR /\HSENCE 1\ND W!TlTOCT fURTHER NOTICE 
TO YOU. !F YOU WISH TO DEFEND TlllS PROCEEDING BliT ARE UNABLE TO 
1'1\ y LEGAL FloES, LEGAL AID lvl/\ y Ill·: AVAIL!\13!.E TO YOU llY 
CONT1\CTING A LOCAL LEGAT.-AfD OFFICE. 

TAKE '-JOTICE: THIS ACTION WILL AUTOMATICALLY BE DISMISSED if 
iL has not been set down for trial or terminated by any means within five years after the 
action was commenced unless otherwise ordered by the court. 

October 2 I. 2015 Issued by Local Registrar 

Address or 
court onice 

TO: SEARS CANADA TNC. 
290 Yonge Street. Suilc 700 
Toronto. Ontario 

/AND TO: 

AND TO: 

M5f3 2C3 

Sl~ARS HOLDING CORPORATION 
3333 13cvcrly Iloacl 
flolfoian Estates, IL 60179 
L'nitcd States or i\mcrica 

ESL INVESTMENTS INC. 
200 Greenwich A venue 
Greenwich. CT 06830 
United States of /\rncrica 

Milton Courthouse 
491 Stcclcs i\ venue fa1st 
Millon. ON I .9T 1 Y7 
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AND TO: 

/\NDTO: 

Ai'\D TO: 

;\ l\D TO: 

A\'D TO: 

AXDTO: 

A'.ID TO: 

A\fDTO: 

3 

WILLIAM C. CROWLEY 
146 Central Park West. Apartment I OE 
New York ;\Y 10023 
United States of America 

W!LLJAM R. HARKER 
39 Remsen Street- i\pt. LB 
Brooklyn NY I 1201 
United States of'/\rncrica 

DON/1.LD CANIPBELL ROSS 
73 Donwoods Drive 
Toronto ON M4N 2G6 

EPl!RAfM .T. HIRD 
1017 N. Ridge Road 
Salado TX 76571 
United Stales of' America 

lH<:BORAJI E. HOS/\Tl 
I I 821 Lakcshorc Road RRll2 
Wainllcct ON 1.0S I VO 

R. RAJA KHANNA 
3 1 Delaware 1\ venue 
Toronto ON M6H 2S8 

.IA!vl!•:S MCBC!l.NEY 
4 Luxcn1burg CJ-ardcns 
London W6 7F/\ 
l Jnitcd l(ingdorn 

DOUGLAS CAMPBELL 
I 3 Rox borough Street West 
Toronto ON MSR IT'! 
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CLAl:VI 

1. The plainti IT claims on bchal C of ilscl 1· and all members of the Proposed Class: 

(a) a declaration that the plain Ii IT is a ·'colllplainant'' under the Canmla /111si11ess 

Corpornrions Acr. R.S.C. 1985, c. C. 44 (the '·CBCA"); 

(b) a dcclarntion that the plaintiff has been oppressed by the dcl'cnclants under 

the CBCA; 

( c) compensation pursuant to s. 24 I (3 )(j) of the CBC/\ 111 an amount not 

exceeding $100,000,000; 

(cl) pre-judgment and post-judgment interest purs1rnnt to the Cn11rls of'.!11slice 

Act, R.S.O. 1990, c. C.43: 

(c) costs of' this action on a substantial-indemnity scale. plus applicable gnncls 

and services and harn1onized sales taxes: and; 

(I) such further and 01hcr relief as 1his llonourablc Coun clcc\lls just. incluclinf! 

all forther necessary or appropriate accounts, inquiries and directions. 

Parties 

') 
~. The plaimiff, 1291079 Onlario Limited ("129"), is incorporated under the laws of 

Ontario. Until December, 2013, 129 carried on business in !he Town of Woodstock, 

Ontario. as a rclailcr under the '·Sears Hometown" store program. l 29 is the class 

representative in a certified class proceeding against Scars Canada lnc.: bearing Court 

File No. CV- 3769 /13-CP (the '·Class Action") commenced in Milton, Ontario 
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J. The defendant, Scars Canada Inc. ("Scars''), is incorporated under the laws of 

Canada and has its head office in the City of Toronto, Province of' Ontario. Scars' stock 

is publicly traded on the Toronto Stock Exchange and on the N1\SDAQ. 

4. The dcf'cndanl, Sears Holding Corporation ("Holding''), is incorporated under the 

laws of the State of Delaware in the U.S.A. Until October, 2014, Holding 0"~1ed 51 % 

of the common shares of Scars. at which time ils shareholdings were reduced to 

approximately 12% following a sale of its shares. 

5. The dclenclant ESL Invcstmenls Inc. ("ESL''), is incorporated under the laws oC 

the State of Delaware in the U.S.;\. lcSL is ci privately-owned hedge 1·und controlling 

(lVCr approximately $9 billion in assets. Until October, 2014, l::SL was a 27% 

shareholder or Scars, at which lime it increased its shareholdings in Scars lo 

approximately 48% through the acquisition of shares previously held by Holding. 

6. The principal individual behind both 1 [olding and ESL is hedge-fund billionaire 

Edward Larnpc11 ("Lampert'"). Lampert is the chairman and CEO of Holding and the 

founder, chairman and CEO of ESL. I ,ampcrt is also the largest individual shareholder or 

I lolding. 

7. 1 lolding and ESL are aCfiliatcs of Scars as dctlncd under section 2 of the Cl3C1\. 

8. The defendant, William C. Cn11Nlcv ("Crowley"), is an individual residing in 

\:cw York, New York in the United Stales of 1\mcriea. Crowley was a director of Scars 

in 2013. 
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9. The defendant, William R. Ilarkcr ("Harker"), is an individual residing in 

Lirooklyn, New York in the United States ol' ;\mcrica. Harker was a director of Scars in 

2013. 

10. The clelcndant, Donald Campbell Ross ("Rnss".L is an individual residing 111 

Toronto, Ontario. Ross was a director of Scars in 2013. 

I I. The defendant, Ephraim J. Bird ("Bird"). is an individual residing 1n Salado. 

Texas in the Lnited States of America. Bird was a director of Scars in 2013. 

12. The dcJcndanL Deborah E. Rosati ('"Rosati''), 1s an individual residing 111 

Wainflect, Ontario. Rosati was a director ol'Scars in 2013. 

13. The dcfcnclant, R. Raja Khanna ('"Khanna"), is an individrn1l residing in Toronto. 

Ontario. Khanna was a director of Scars in 2013. 

14. The defendant, James \!fcBurney ('"Mcllurncy"), is an individual residing 111 

I ,onclon, England. McBurncy was a director or Scars in 2013. 

IS. The dcl'cndanL Douglas Campbell ('"Campbell"). is an individual residing m 

Toronto, Ontario. Campbell was a director oC Scars in 2013. 

16. Crowley, !larker, Ross, Bird, Rosati, Khanna, McBurncy and Campbell are 

hcrcinaJkr, collectively, referred to as the '·Directors". 
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1lackground 

17. 129 is a Sears Hometown store dealer. On July 5. 2013. it commenced a class 

proceeding against Scars on behalf of all lfometown Dealer stores operating under a 

Dealer Agreement with Scars at any time on or allcr July 5, 2011 (the "Class"). The 

Class Action seeks$ I 00 million in damages on behalf or the Class for, infer alia. breach 

of contract and breaches of the ilrth11r Wislwrl ilcl (Franchise Disclosure). 2000, S.O. 

2000, c. 3 ("Wishart Act"). 

18. The Class Action was certified as a class proceeding on September 8. 2014. 

19. 129 proposes that the class in this action be dcl'incd in the same manner as the 

cli!ss in the Class i\clion, namely: 

all corporations, partnerships, and individuals carrying on business as u 
Scars Hometown Store under a Dealer Agreement with Sears at any time 
from .July 5, 2011 to the date of sending of the notice of certification 

The Beginning of the End for Scars 

20. Scars is a retailer or home appliances, l"urnishings. mattresses, electronics and 

apparel. among other things. lt has operated in Canada for over 60 years. Scars· retail 

network includes many difforcnt channels of retail, such as fu\J-linc department stores, 

i"urniturc and appliance stores. i)calc1· I lornctown stores, catalogue selling locations, and 

outlet stores. Scars also sells direct to customers through its website, www.sc,1rs.cq and 

its 1-800 telephone number. 
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21. !3cglnning in 201 I~ Scars began incurring large and grovving orcratlng losses. In 

the most recent fiscal year, Scars reported '1n operating loss of over $400 million. The 

table below shows Scars' growing operating losses since 2011 (in CAD millions): 

~'-a_r __ -t-_o_r-~rating Profit (Loss) 

rll ($50.9) 

I 2012 ($82.9) 

,-----7-~--r-- · 
, ~Oh (S_·--~ t_ 2014 J ___ cs_~-1~_.3l_J 

22. By 2013, media and analyst reports began reporting that the end was near for 

Scars given the increasing losses and the absence Cll'a viable plan ror turnaround. 

23. !oven though Scars was losing substantial amounts of money through its 

operations, it held valuable capital assets, particularly Jong-term leases in prime shopping 

centres that were below fair market value rental rates. 

24. Beginning in 2013. Scars, al the direction and under the control of Holding and 

liSL, took steps and made corporate. decisions to liquidate these valuable assets in order 

to bcnclit Holding and ESL at the expense or creditors. These steps included liquidating 

Scars' prime assets. Rather than reinvesting these funds lo oliset the large and growing 

operating losses and a\lcmpl to l11rn the company around, the primary purpose or these 

steps was to siphon money out or Canada by paying substantial dividends lo Jlolding and 

ESL prior to the inevitable bankruptcy filing for Scars. 
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The Path Towards Insolvency: A Chronology ol' Asset Stripping 

r _). In June, 2013, Scars announced that it \Vas selling leases for t\vo of its 111os1 

prominent locations for $191 million. The locations were in Toronto's highly-coveted 

Yorkdalc Shopping Centre and Mississauga's Square One Shopping Centre. 

26. In August, 2013, Scars announced that it was cutting 245 employees and 

oulsourcing its inf"orn1ation Lcchnolog.y nnd financing \:VOrk. '!'his announccn1cnt 

l"ollowcd Scars' cutting of over 700 employees earlier in 2013. 

27. In September, 2013, Sears' CEO, Calvin :VlacDonalcl resigned from the company. 

iVlr. \1acDonalcl had become CEO in 2011 and was in the midst or a proposed three-year 

turnaround plan at the time or his resignation. Mr. MacDonald resigned because of 

clisagrecmcnls with Lampert over commitment to Mr. MacDonald's turnaround plan. 

Thal same day, Scars announced that Doug18s Campbell was appointed its CEO and 

l'rcsidcnt. 

28. Jn October. 2013, Sears announced that it was selling five more of its pnmc 

leases. including its llagship location in Toronto's Enton Centre, for S400 million. At the 

san1c tin1c __ it announced the tcrn1ination oC 065 cn1ployccs \Vho vvorked at those 

locations. 

29. In November, 2013, Scars announced that it was selling ns 50'% joint venture 

interest in eight properties J'or approxi111ateiy S3 l 5 r~·1illion. 
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30. ;\lso in Noven1ber._ 2013~ Sears unnounccd thal it \Vas laying ofr approxin1ately 

800 cn1ployccs fron1 its repair services and p~lrts business. 

Scars Declares Extraordinary Dividend Despite Significant Financial Losses 

~i 1. On November 19, 2013, Scars rcporlcd its third-quarter linancial results. Scars· 

revenues for the third-quarter or 2013 were down 6.4% from the same quarter in 2012. 

Scars had a net loss of $48.8 million !or the third quarter or2013. 

32. Nevertheless, on that same day, despite these losses, the Directors declared an 

extraordinary cash dividend or S5.00 per share on all common shares, or approximately 

$509 111illlon in the aggregate. to be paid nn Deccn1ber 6, 2013 tihc .cl~xtraordinary 

J)i,·idcncf:). ·rhc prln1ar}' bcncficiarii.:-s of fh·~ [:\!:-;':ordinary Di,:idcnd \\'Crc Tloldlng and 

ISL. 

33. '!'he l~xtraordinary J)ividcnd ~·as declared by the Directors and paid by Sears \vith 

knowledge by the defendants of the substantial claim against Scars by the Hometown 

dealers in the Class Action. 

3·~. The Extraordinary Dividend was clcclarccl by the Directors and paid by Scars with 

knowledge by Lhc dcl'cndants that: 

(a) Scars \Vas aggressively liquidating ils prin1c assets and \Vould continue to do 

so in the future; 
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(b) Scars 'Nas experiencing growing, unsustainable operating losses each quarter 

and would continue to do so in lhc J'utt!t"C: 

(c) the deJ'endants Holding and ESL were not prepared to allow Sears to 

commit the fonds and resources necessary to implement a viable turnaround 

of Scars' operations, and that Mr. :V!acDonald and other executives had 

resigned as a result: 

(d) Scars was slashing its operating budget which would deprive it of the ability 

to effect a turnaround or its operations and would continue to do so in the 

li1turc; 

(c) the Scars Ho111ctown stores network was and would continue in the future to 

be abandoned by Sears. Every senior executive involved in the Scars 

Hometown store network either lcrt the organization or would leave in the 

near l'uturc as a result or this abandonment and the growing despair of the 

independent dealer network; and 

(I) the class members, vvhich arc indcpcnclcnl owner operators of Scars 

I Ion1cto\rvn stores, \-Vere experiencing and \Vould continue lo experience 

n1assivc. unsustainable losses \Yhich \\'ould lead to their financial rJcn1isc. 

35. The dclCnclants knew that by paying the btraordinary Diviclcncl, they would strip 

the most valuable assets out of Scars. and that Scars would likely be bankrupt or insolvent 

by the time the Class succcedecl in the Class Action. 
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36. On November 26, 20 I 3, alter the declaration of the Extraordinary Dividend but 

prior lo its pavmcnt, counsel !'or the plainti IT in the Class /\ct inn wrote to counsel for 

Scars requesting assurances that, having regard to the assets, llabilitics (existing and 

contingent) and actual and likely future operating losses of Scars, it had set aside a 

sui'ticicm reserve to satisfy a judgment against Scars should the Class Action be certified 

and succeed on the n1erits. No ans\vcr \Vas provided. 

37. On December 3, 2013, counsel for the plaintiff in the Class Action wrote to each 

J)ircctor to put 1hcn1 on notice that should Scars be unable to sntisl'y an eventual 

judgn1ent against Scars in the Class Action, that each f)ircctor \vho authorized the 

Fxtraordinary Dividend may be jointly and severally liable with Sears for such damages. 

?\o anS\VCr \Vas provided. 

3X. Sears paid the Extraordinary Dividend on December 6, 2013. 

'rhc Continuing Path To,vards Insolvency 

o9. Following the payment of the Exlraordinary Dividend on December 6, 2013. 

Scars continued aggressively dovvn the path of 'vinding-up operations jn Canada and 

!iquidnting \:vhat rcn1ained of' its valuable assets. 

'iO. l laving received the Extraordinary Dividend and facing its own financial issues, 

on May 14, 2014 .. Holding announced tha1 it was exploring strategic alternatives for its 

shareholding in Scars, including a possible divestiture of its shares. Holding retained the 

1ln11 of !lank of 1\n1crica Mcrrlll l_y1~ch for this purpose. 
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41. In May. 2014. Scars announced thm it had sold its minority ownership interest in 

the Centre commercial Les Rivicres shopping centre in Trois-Rivicrcs. Quebec. for $33.5 

million. 

42. ln J\ugust, 2014, Scars annotmccd that it had entered into an agreement to sell its 

interest in Kildonan Place, a shopping centre located in Winnipeg, Cor S33.5 million. 

4" ~- In September, 2014, Scars announced that Mr. Campbell would resign as CEO by 

the end of the year. 

44. In October, 2014, Ronald Boirc was named as Mr. Campbell's replacement as 

CEO. Mr. Bo ire was Scars' third different CEO in just under two years. 

45. ln November. 2014, Scars and JPMorgan C!iasc Bank, 1\.J\. announced that their 

'1grecmcnt relating to the Sears-branded credit card would terminate on November 15, 

2015. 

46. In February, 2015, Sears released its linancial results for the previous quarter and 

Ii seal year. Scars suffered an operating loss of $154.7 mi1!ion lor the last quarter of 2014. 

For the 2014 liscal year. Scars suffered an operating loss of$407.3 million. 

47. Jn March 11. 2015. Scars announced that it had entered into an agreement LO sell 

and .lease back three of its properties lor $140 million. The locations include store space 

and adjacent property located al the Metropolis al Mctrotown in Burnaby, British 

Columbia, Cottonwood Mall 111 Chilliwack, 13ritish Columbia and North Hill Shopping 

Centre in Calgary, 1\lbcrta. 
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48. On May 20, 2015, Sears released its financial performance for the first quarter of 

2015. Sears su1Tc1·cd a S59. l million net loss l'or this quarter. 

49. On July 2, 2015, 1',1!r. Boire announced that he would be leaving his position as 

CEO of Scars by the end of the 2015 summer. 

50. 25% of the !Tomctown Dealer stores have closed since 2013. f'v1orc Hometown 

Ucalcr stores arc closing weekly. 

51. The value of Sears' shares has dropped signilicantly on lhe Toronto Stock 

Exchange and on NASDAQ in 1he past 24 monlhs and there is widespread speculation 

that Sears will file for bankruptcy protection in the near l'uture. 

Defendants !lave Oppressed Class 

51. Scars" actions in paying the l~xtraordinary f)ividcnd \Vere clone for the purpose or 

denuding Scars of its prime assets, and paying the funds from the realization of the assets 

to the primary bcnclit of Holding and ESL lo the detriment of the Class. 

53. ;\tall material times, Holding and l'SL controlled and directed Scars and directed 

the payment or 1hc Extraordinary Dividend by Scars. The Directors voted for and 

consented to the resolution authori~ing the pay111c111 of the Extraordinary Dividend. The 

defendants have interfered with the plaintiffs and the Class' rights as creditors of Sears. 

54. SpcciCically, by directing and authoriy;ing Sears to pay the Extraordinary .Dividend 

and its other actions as described above, the dcl'endants have: 
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(a) cllcctcd a result; 

(b) carried on their business and alfairs and those of Scars in a manner: and 

( c) exercised their powers in a manner, 

that was oppressive and unfairly prejudicial to and that unfairly disregarded the 

interests of the Class, contrary lo section 241 ol'l11e CBCA. 

55. The plaintilTand the Class arc complainants under ss. 23g(d) of the CBCA. 

56. The plaintiff pleads and relics on the CBCA, and particularly Part XX thereof. 

Service f): Juris 

57. The plaintiff is entitled lo serve l Jolcling, lcSL and certain of the Directors outside 

Ontario without a court order pursuant to the following rules of the Rules of Civil 

l'roced11re, R.R.O. 1990, Reg. 194 because: 

(a) Ruic 17.02 (f)(i) - the claim relates to a contract made in Ontario; 

(b) Ruic 17.02 (i)(iv) the claim relates to a breach of a contract committed in 

Ontario; 

(c) Ruic 17.01 (g)- the claim relates to a tort committed in Ontario; 

(d) i{u!c l 7.02 (h) ~- the clai111 rc:hill:s to da111agc sustained in Ontario arising 

f'roin a Lorl and breach of-' contract; and 

(c) Ruic 17.02 (o) ·- the defendants residing outside or Ontario arc necessary 

and proper parties to this proceeding. 
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58. The plaintiff seeks to have this action tried immediately following the trial of the 

Class Action. 

October 21, 2015 SOTOS LLP 
Barristers and Solicitors 
l 80 Dundas Sirect West. Suite 1200 
Toronto. Ontario MSG J ZS 

David Sterns (LSUC if 36274.T) 
Louis Sokolov (LSUC i/34483L) 
1\ndy Scretis (LSUC !I 57259D) 
Rory McGovern (LSUC if 65633H) 

Tel: (416) 977-0007 
Fax: (416) 977-0717 

I ,awycrs for the plaintiff 
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1291079 ONTARIO LIMITED 
Plaintiff 

-and- SEARS CANADA INC., et al. 
Defendants 

Court File No. Lf.J / Lf} Is-· 

ONTARIO 
SUPERIOR COURT OF JUSTICE 

PROCEEDING COMMENCED AT MILTON 

STATEMENT OF CLAIM 

SOTOSLLP 
Barristers and Solicitors 
180 Dundas Street West, Suite 1200 
Toronto, ON MSG IZ8 

David Sterns (LSUC#: 36274J) 
Louis Sokolov (LSUC#: 34483L) 
Andy Scrctis (LSUC#: 572590) 
Rory McGovern (LSUC#: 65633H) 

Tel: (416) 977-0007 
fax: (416) 977-0717 

Lawyers for the Plaintiff 
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FTI CONSULTING CANADA INC., in its capacity as 

Court-appointed monitor in proceedings pursuant to the Companies' 

Creditors Arrangement Act, RSC 1985, c. c-36 

-and- ESL INVESTMENTS INC. et al. 

Plaintiff  Defendants 

 

SEARS CANADA INC., by its Court-appointed 

Litigation Trustee, J. DOUGLAS CUNNINGHAM, Q.C. 

 

-and- 

Court File No. CV-18-00611219-00CL 

ESL INVESTMENTS INC. et al.  

Plaintiff  Defendants 
 

 Court File No. CV-18-00611214-00CL 

 

 

 

ONTARIO 

SUPERIOR COURT OF JUSTICE 

COMMERCIAL LIST 

 
MOTION RECORD OF THE ESL PARTIES  

(MOTION FOR PRE-PLEADING PRODUCTIONS) 
 

  

POLLEY FAITH LLP 

The Victory Building 

80 Richmond Street West, Suite 1300 

Toronto, ON  M5H 2A4 
 
Harry Underwood (20806C) 
hunderwood@polleyfaith.com 
Andrew Faith (47795H) 
afaith@polleyfaith.com 
Jeffrey Haylock (61241F) 
jhaylock@polleyfaith.com 
Sandy Lockhart (73554J) 
slockhart@polleyfaith.com 

 

Tel: 416.365.1600 

Fax: 416.365.1601 

 

Lawyers for the defendants, 

ESL Investments Inc., ESL Partners, LP, SPE I Partners, LP, SPE 

Master I, LP, ESL Institutional Partners, LP  
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